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United States Court of Appeals for l{he 

District of Columbia ! 

a District Court of the United States for the District 

of Columbia 

No. 62266 In Equity. 

D. N. Shoemakee, Plaintiff, 

V. 

Vincent C. Burke, as Postmaster of Washington, ij. C., 
and James A. Farley, as Postmaster-General o| the 
United States, Defendants. j 

United States of America, ! 

District of Columbia, ss: ! 

BE IT REMEMBERED, That in the District Court qf the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the liimes 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-enptled 
cause, to wit: 

1 Bill of Complaint—Injunction 

Filed August 31, 1936 | 

In the District Court of the United States for the District 

of Columbia 

No. 62266 In Equity. 

D. N. Shoemaker, Plaintiff, 

V. 

Vincent C. Burke, as Postmaster of Washington, p. C., 
and James A. Parley, as Postmaster-General of the 
United States, Defendants. I 

To the District Court of the United States for th^ Dis¬ 
trict of Columbia holding an Equity Court: I 


2 D. N. SHOEMAKEK VS. V. C. BURKE AND J. A. FARLEY. 

Plaintiff states as follows: 

1. The plaintiff, D. N. Shoemaker, is a citizen of the 
United States and a resident of the District of Columbia, 
and brings this suit in his own right. 

2. The defendant Vincent C. Burke is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued in his capacity as Postmaster of Washington, 
D. C.; the defendant James A. Farley is a citizen of the 
United States, at present residing in the District of Co¬ 
lumbia, and is sued in his capacity as Postmaster General 
of the United States. 

3. At the present time and at all times here relevant de¬ 
fendant Vincent C. Burke, as Postmaster of Washington, 
D. C., has and has had control of the receipt and distribu¬ 
tion of mail ill and through the Postoffice of Washington, 
D. C., and defendant James A. Farlev has and has had final 

authority over the receipt and distribution of mail 
2 throughout the United States. 

4. On August 11,1936, plaintiff submitted for mail¬ 
ing, to defendant Vincent Burke, a postpaid letter on the 
sealed envelope of which was affixed, on the outside there¬ 
of, a sticker upon which appeared the words “I don^t read 
Hearst”; nothing else appeared upon the sticker except a 
line around thb said words. The letter was otherwise mail- 
able under the Postal Laws and Eegulations. Plaintiff 
still desires to mail this letter and other letters bearing 
similar stickers through the United States Post office in 
Washington, D. C. 

5. On August 12,1936, defendant Vincent C. Burke wrote 
to plaintiff advising him that the Postoffice Department 
had ruled thht the sticker above described rendered the 
plaintiff’s letter unmailable under Section 599’ of the Postal 
Laws and Regulations. A copy of this letter from defen¬ 
dant Burke is attached as Exhibit ‘‘A” to this Bill of Com¬ 
plaint. 

6. Plaintiff is advised and believes that the above-men¬ 
tioned letter bearing the said sticker is fully mailable under 
the laws of the United States; and that the refusal of the 
defendants to permit the mailing of the letter is unauthor¬ 
ized and wholly arbitrary, and a violation of the rights of 
the plaintiff under the Constitution of the United States. 

7. Under the statutes* of the United States (35 Stat. 1124, 
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U. S. C. T. 18, Sec. 306) letters cannot be carried to the 
addressees thereof by any regular means of conveyance 
other than the United States mails. J 

8. PlaintijQf is wholly without an adequate remedy at law 
and only by the injunctive process of this court can he be 
fully protected in his right to use the United States mails 
for the sending of the aforesaid letter and other let- 
3 ters bearing similar stickers. 

Wherefore, plaintitf prays: 

(a) That the defendants be directed to answer this 
of Complaint, answer under oath being hereby 
waived; 

(b) That the defendants and their agents and 
be perpetually enjoined from interfering in any way 
the mailing of the aforesaid letter of the plaintiff 
all other letters or other pieces of mail carrying on the 
side thereof identical copies of the aforesaid sticker 
not otherwise unmailable. 

(c) That it be decreed by this court that letters and 
pieces of mail are not and cannot constitutionally be 
dered unmailable bv reason of the affixation of the 
said sticker. 

(d) That the plaintiff may have such other and 
relief as to this Court may seem equitable. 

D. N. SHOEMAKER 

PlaintiW^ 

FREDERICK A. BALLARD 

Attorney for Plaintiff. 
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District of Columbia, 

City of Washington, ss: 

I do solemnly swear that I have read the foregoing and 
annexed bill of complaint by me subscribed and knoW the 
contents thereof, and that the statements of fact therein 
made as upon personal knowledge are true, and those inade 
as upon information and belief I believe to be true. 

D. N. SHOEMAKER 

4 Subscribed and sworn to before me this 28tl^' day 

of August, 1936. 

MARGARET DEVERS 

(Notarial Seal) Notary Public 

I 

My commission expires Feb 14,1939 I 
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EXHIBIT “A’’ 

United States Post Office 
Washington, D. C. 

Division of Mails In reply refer to MM*D 

August 12, 1936. 

Mr. D. N. Shoemaker, 

6800 Eastern Avenue, 

Takoma Park, D. C. 

Mv dear Mr. Shoemaker: 

In reply to your inquiry of August 11th as to whether 
the attached letter bearing a sticker reading, “I DON’T 
READ HEARST,” is mailable, I beg to state that this 
office is advised by the Post Office Department that the 
sticker renders the piece unmailable as it contravenes the 
provisions of Section 599, Postal Laws and Regulations. 

Very truly yours, 

V. C. BURKE, Postmaster, 
i By: W. H. HAYCOCK, 

(Enel.) Assistant Postmaster. 


5 Motion to Dismiss 

Filed September 21, 1936 

Come now the defendants in the above captioned suit 
by their attorneys and move the Court to dismiss the bill 
of complaint herein filed and for reasons therefor say: 

1. The acts of the defendants complained of are in accor¬ 
dance with law and equity. 

2. The acts of the defendants complained of contravene 
no rights of the plaintijff. 

3. The acts of the defendants complained of involve the 
exercise of matters of discretion committed by Congres¬ 
sional Act to the defendants and are of such a nature not 
reviewable by the judiciary. 

4. And for other reasons apparent of record. 

LESLIE C. GARNETT 
United States Attorney 
! HOWARD BOYD 

! Assistant United States 

Attorney 

Attorneys for Defendants. 
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Final Decree Dismissing Bill of Complaint 
Filed October 9, 1936 

*«•#*#** 

Upon consideration of the motion of the defendant^ to 
dismiss the bill of complaint herein filed, and oral argu¬ 
ment of counsel, it is by the Court this 9th day of OctOjber, 
1936, I 

Adjudged, Ordered and Decreed that the said moition 
to dismiss the bill of complaint be, and the same is hei^eby 
granted; and that the bill of complaint be, and| the 
6 same is hereby dismissed. i 

V 

JOSEPH W COX 

Justice. 

No objection as to form: 

FREDERICK A. BALLARD 
Attorney for Plaintiff. 

Notice of Appeal 
Filed October 30, 1936 

Comes now the plaintiff, by his attorney Fredericks: A. 
Ballard, in the above entitled action and notes an ajjjpeal 
to the United States Court of Appeals for the Distri0t of 
Columbia from the final decree dismissing the bill of jcom- 
plaint, which decree was filed herein on the 9th dajy of 
October, 1936. I 

FREDERICK A. BALLAED | 

Attorney for Plaintiff 

Dated: October 30, 1936. 

Service of the within notice acknowledged and citation 
waived this 30th day of October, 1936. 

LESLIE C. GARNETT 

H. B. 

Attorney for Defendants. 
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7 Order Fixing Bond on Appeal 

Filed October 30, 1936 


• «*«!*#** 


Whereas it appears that the plaintiff herein has on the 
30th day of October, 1936, noted an appeal to the United 
States Court of Appeals from the final decree dismissing 
the bill of complaint, and whereas it appears that the de¬ 
fendants have been served ^vith notice of this appeal and 
have waived citation, it is hereby 

Ordered that the appeal herein be allow’-ed upon the filing 
with the clerk of a bond in the amount of $100.00 with 
surety to cover costs on this appeal, in lieu of which cash 
may be deposited in the amount of $50.00. 


DANIEL O’DONOOHUE 

Justice 


Dated: October 30th 1936. 


Memorandum 

October 30, 1936 

$50 deposited for bond on appeal by Ballard 


Assignment of Errors 
Filed November 16,1936 

Now comes the appellant in the above-entitled cause and 
assigns as errors the following: 

1. The court erred in granting the motion to dismiss and 
in dismissing the bill of complaint. 

FREDERICK A. BALLARD 

Attorney for Appellant, 


D. N. SHOEMAKER VS. V. C. BURKE AKD J. A. FARLEY. 


7 



Parties 


Action Plaintiff’s Atto: 



D. N. Shoemaker Injunction Frederick A. Ballard 


Vincent C. Burke, Post¬ 
master of Washington, 

D. C. 

James A. Farley, Post¬ 
master-General of the 
United States 


Date 


Defendant’s Attojmey 

Leslie C. Garnett 
Howard Boyd 


Proceedings 


a a 


1936 Aug 31 Deposit toward costs by Ballard 
“ ‘‘ Bill, appearance, order to file & Exhibit 

Piled 

‘‘ ‘‘ Spa to Answer & copies (2) issued | Bet. 

served—9/1/36 

‘‘ Sept 21 Motion of defts to dismiss bill, P & A, app. 

Leslie C. Garnett & Howard Boyd 
<< 28 P & A in Opposition to Motion to Disnjiss 

‘‘ Oct 9 Pinal decree dismissing bill upon motibn 

Cox, J. 

‘‘ “ 30 Notice of appeal | 

“ ‘‘ ‘‘ Order Fixing Bond at $100.00 or $50.00 Cash 

“ ‘ ‘ “ Deposit for Bond on Appeal by Ballaijd 

ic a a a Clerks Fee “ 

‘‘ Nov 16 Designation of Record j 


c( a 


a n 


‘‘ “ Assignment of Errors 


Designation of Record 
Filed November 16,1936 


1. Bill of Complaint. 

2. Motion to Dismiss. 

3. Final Decree dismissing Bill of Complaint. 
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4. Notice of Appeal. 

5. Order Fixing Bond on Appeal. 

6. Assignment of Errors. 

7. Docket Entries. 

Together with a copy of this designation and certificate 
of the clerk. 

FREDERICK A. BALLARD 
' Attorney for Appellant, 

Dated November 16, 1936. 

Copy of the foregoing designation received this day of 
November, 1936. 

LESLIE C. GARNETT 
Attorney for Defendants. 


10 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 9, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 62266 
in Equity, wherein D. N. Shoemaker is Plaintiff and Vincent 

C. Burke, as ^Postmaster of Washington, D. C., et al., are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 10th day of December, 1936. 

C E STEWART 

(Seal) Clerh. 

Endorsed on cover: No. 6895. D. N. Shoemaker, Appel¬ 
lant, vs. Vincent C. Burke, as Postmaster of Washington, 

D. C. and James A. Farley, as Postmaster-General of the 
United States. United States Court of Appeals for the 
District of Columbia Filed Dec 31 19^36 Moncure Burke, 
Clerk. 






tHnttei. States Cmtrtjt^a^ 

FOR THE DISTRICT OF COLUMBIA, 


Special Calendar 


D. N. Shoeivi^eb^ Appellant 


Vdj'ces’t C. Bueke, as Postmaster of Washington, Di C.j 

and 

James A. Faeeey, as Postmaster of the United States 

. Appellees, ^ 


Fbederick a. Ballard 
H. Lee Boatwright, * 
Attorneys for Appellant^ 
912 American Security 
Building, Washington, 





IN THE 


States: Court ot ^peals; 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1937. 


No. 6895 

Special Calendar 


D. N. Shoemaker, Appellant, j 

V. 

Vincent C. Burke, as Postmaster of Washington, D. C., 

and j 

I 

James A. Farley, as Postmaster of the United States, 

Appellees. i 


BRIEF FOR APPELLANT. j 

I 

This case comes before this Court on appeal ^rom 
the United States District Court for the District of 
Columbia, sitting in Equity. On October 9, 1936, jthat 
Court granted appellees’ motion to dismiss the appel¬ 
lant’s Bill of Complaint, wherein he prayed for an in- 


2 


junction to prevent the appellees from interfering 
with the mailing of a letter presented for mailing by 
api^ellant, and legally mailable unless by reason of the 
affixation to the outside thereof of a sticker upon which 
were the woMs ‘‘I don’t read Hearst.” From the de¬ 
cree granting the motion to dismiss this appeal was 
dulv taken. 


STATEMENT OF THE CASE. 

The allegations of the Bill of Complaint, admitted 
for purposes of the Motion to Dismiss, were as fol¬ 
lows : 

The appellant is a citizen of the United States and 
a resident of the District of Columbia, suing in his own 
right. Appellee Burke is Postmaster of Washington, 
D. C., and at all times here relevant had and has con¬ 
trol over the receipt and distribution of mail in and 
through the Postoffice of Washington, D. C.; appellee 
Farley is Postmaster General of the United States, 
and has had final authority over the receipt and dis¬ 
tribution of! mail throughout the United States. 

On August 11, 1936, appellant submitted for mailing 
to appellee Burke, a postpaid letter on the sealed 
envelope of which was affixed, on the outside thereof, 
a sticker upon which appeared the words ‘‘I don’t 
read Hearst ’ ’; nothing else appeared upon the sticker 
except a line around the said words. The letter was 
otherwise mailable under the Postal Laws and Regu¬ 
lations. Appellant still desires to mail this letter and 
other letters bearing similar stickers through the 
United Stafes Postoffice in Washington, D. C. 

On August 12, 1936, appellee Burke wrote to appel¬ 
lant advising him that the Postoffice Department had 
ruled that the sticker above described rendered the 
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appellant’s letter unmailable under Section 599 of tpe 
Postal Laws and Regulations. 

Under the statutes of the United States (35 Stat. 
1124, U. S. C. Title 18, Sec. 306) letters cannot be car¬ 
ried to the addressees thereof bv anv regular me^ns 
of conveyance other than the United States mails. 

It was further alleged that the refusal of the appel¬ 
lees to permit the mailing of the letter in question is 
arbitrary and unauthorized by law, and a violation of 
the appellant’s constitutional rights; that appellant 
is without a remedy at law, and only by the injunctftive 
process can be protected in his right to use the United 
States mails for the sending of the letter in questijon. 

ERRORS RELIED UPON. 

The only error assigned and relied upon is that the 
Court below erred in granting the motion to disnuss 
and in dismissing the Bill of Complaint. 

I 

ARGUMENT. 

I. The Courts Will Enjoin the Postmaster When He 

Has Clearly Exceeded His Statutory Authority. 

The courts will admittedlv leave considerable room 
for the exercise of administrative discretion, even yrith 
regard to the reasonable construction of a sta|^ute 
which governs the particular matter in question. 
Where, however, it is clear that under any reasonjable 
construction of the statute there is no possible basis 
for the action of the administrative oiBficer, his action 
is the result of a pure mistake of law which the ccjurts 
will correct by injunction. The principle goverjoing 
such cases has been stated by the Supreme Court of 
the United States as follows: 
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‘‘Here, it is contended that the Postmaster 
General 'has, in a case not covered by the acts 
of Congress, excluded from the mails letters ad¬ 
dressed to the complainants. His right to ex¬ 
clude letters, or refuse to permit their delivery to 
persons 'addressed, must depend upon some law 
of Congress, and if no such law exist, then he can¬ 
not exclude or refuse to deliver them. Conced¬ 
ing, argiiendo, that when a question of fact arises 
which if found in one way, would show a violation 
of the statutes in question in some particular, the 
decision of the Postmaster General that such vio¬ 
lation had occurred, based upon some evidence to 
that etfect, would be conclusive and final, and not 
the subject of review by any court, yet to that as¬ 
sumption must be added the statement that if the 
evidence before the Postmaster General, in anv 
view of the facts, failed to show a violation of any 
Federal law, the determination of that official that 
such violation existed would not be the determina¬ 
tion of a question of fact, but a pure mistake of 
law on his part, because the facts being conceded, 

whether thev amounted to a violation of the 

•• 

statutes, would be a legal question and not a ques¬ 
tion of fact. Being a question of law simply, and 
the case stated in the bill being outside of the 
statutes, the result is that the Postmaster General 
has ordered the retention of letters directed to 
complainants in a case not authorized by those 
statutes.” American School of Magnetic Healing 
V. McA^nultg, 187 U. S. 94, 109; Cf. Miguel v. Mc- 
Carl, 291 U. S. 442, 453. 

This principle has been recently applied and the 
Postmaster enjoined under the particular statute here 
in question, by the United States Circuit Court of Ap¬ 
peals for the Second Circuit, in American Civil Liber¬ 
ties Union v. Kiely, 40 F. (2d) 451. There Judge A. N. 
Hand, speaking for the court, said (p. 452): 
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' ‘‘There can be no doubt that the United States 
may prohibit the carriage by mail of such things 
as it pleases. The question is whether the inscrip¬ 
tions on the envelopes in truth are ‘libelous, scpr- 
rilous, defamatory * * * or calculated by the terijas 
or manner or style of display and obviously in¬ 
tended to reflect injuriously upon the character or 
conduct of another.’ If they are not of this soirt, 
the Postmaster General cannot exclude the^, 
though he is an official required to use his discte- 
tion in determining whether a particular publica¬ 
tion is nonmailable, and ‘his decision must be ]:e- 
garded as conclusive by the courts, unless it stp-^ 
pears that it is clearly wrong.’ ” 

II. Under No Reasonable Construction of the Statijite 
Can the Sticker in Question Come Within ^ts 
Scope. I 

The statute in question is Section 212 of the Crim¬ 
inal Code,U. S. C. Title 18, Sec. 335, (embodied in 
Section 599 of the Postal Laws and Regulations) 
which provides as follows: 

j 

“All matter otherwise mailable by law, u])on 
the envelope or outside cover or w’rapper of 
which, or any postal card upon which, any de¬ 
lineations, epithets, terms, or language of an 
indecentj leivd, lascivious^ obscene, libelous, 
scurrilous, defamatory, or threatening character, 
or calculated, by the terms or manner or style of 
display and obviously intended to reflect injuri¬ 
ously upon the character or conduct of another 
may be written or printed or otherwise impressed 
or apparent, are hereby declared nonmailable 
matter, and shall not be conveyed in the mails 
nor delivered from any post office nor by any let¬ 
ter carrier, and shall be withdrawn from the rt^ails 
under such regulations as the Postmaster General 
shall prescribe. Whoever shall knowingly depjosit 
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or cause to be deposited, for mailing or delivery, 
anvthin< 2 : declared bv this section to be nonmailable 
matter, or shall knowingly take the same or cause 
the same to be taken from the mails for the pur¬ 
pose of circulating or disposing of or aiding in the 
circulation or disposition of the same, shall be fined 
not morel than $5,000, or imprisoned not more than 
five years, or both.” (Emphasis supplied) 


It appears to be admitted by the appellees that the 
only language which is possibly applicable to this sticker 
is—‘‘obviously intended to reflect injuriously upon the 
character or conduct of another.” Surely it is per¬ 
fectly clear that the simple statement that the appellant 
does not read the Hearst papers could under no stretch 
of the imagination be called “indecent”, “lewd”, “las¬ 
civious”, “obscene”, “libelous”, “scurrilous”, “de¬ 
famatory”, dr “threatening.” It is submitted that 
upon a slight Analysis it is equally plain that the sticker 
is not within the provision relied upon by the appel¬ 
lees. This appears for the following reasons: 


A. Under no possible construction could the sticker 
be said to be “obviously intended to reflect injuriously 
upon the character or conduct of another. ’ ’ 

1. The wofds “I don’t read Hearst” are obviously 
nothing more than an elliptical statement of the 
sender’s position \vith respect to a well-known chain of 
newspapers. It is submitted that this assumption is 
easily within the realm of “common knowledge” and 
so falls within the scope of judicial notice. Such being 
the case there is here at most a reflection upon a busi¬ 
ness, which is not within the purview of the statute. In 
American Civil Liberties Union v. Kiely, supra, the 
Circuit Court of Appeals for the Second Circuit held 
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that the Postmaster at New York had exceeded his 
authority in excluding from the mails envelopes which 
contained various comments upon the Mooney case, in¬ 
cluding “California’s Shame”, and “Justice California 
Style.” The court held that the statute applied only 
to reflections upon individual persons, and not to r|e- 
flections upon a state. “In our opinion, the Act i|e- 
lates to persons and not to systems of administration 
or other abstractions;” (p. 453). 

Moreover, even if it were assumed, arguendo, that 
the statement refers to an individual named Hearst,|it 
cannot justly be said that it is intended to reflect in¬ 
juriously upon such person’s “character or conduct}”. 
No implication whatsoever may be justly drawn frj^m 
the statement that the person’s traits, behavior or 
habits are of a nature which would not entitle him to 
the respect of his fellow-man. Disagreement with the 
opinions of another might well be the basis of such a 
statement as that here involved, and assuredly a [re¬ 
fusal to read such person’s opinion and a statemjent 
that “I do not read Mr. A’ would impute no improper 
“character or conduct” to Mr. A. It is submitted, 
therefore, that the statement in question fails als<j) to 
meet the statutory test that it reflect injuriously ujpon 
another’s “character or conduct,” and, since thajt is 

I 

true, it necessarily follows that no intent, obviou^ or 
otherwise, of such a purpose can be found thereiij- 

2. It was likewise held in the Kiely case that} the 
statute applies only to matter which is definitely! de- 

I 

f amatory: ! 

‘ ‘ The meaning and scope of the statute is tested 
by this appeal, and we must determine whether 
the words inscribed on the envelopes in question 


) 

i 
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are ‘libelous,’ ‘scurrilous,’ or ‘defamatory,’ or are 
‘calculated to reflect injuriously upon the charac¬ 
ter or conduct of another.’ These terms neces¬ 
sarily must be read in a legal sense, and the 
general field of libel would seem to furnish the 
proper background for their interpretation.” 
(p. 453) 

And again, at pages 453-454 

“The words ‘scurrilous’ and ‘calculated * * * to 
reflect injuriously upon the character or conduct 
of another’ add little to the terms ‘libelous’ and 
‘defamatory,’ * 

There could be nothing defamatory in a mere state¬ 
ment of fact regarding the sender’s position with re¬ 
spect to a chain of newspapers. To quote again from 
the Kielv case, 

a* * * the words, to be defamatory within the 
meaning of the statute, must charge some identifi¬ 
able person with somethmg/^ (p. 453) (Emphasis 
supplied) 

Furthermore, even if it could be said that there was 
any charge implicit in the statement in question, it 
would nevertheless appear to fall within the realm of 
“fair comment” on a matter of public interest. As 
stated by Newell, in his work Slander and Libel (4th 
Edition, p. 519) 

“so long, therefore, as the criticism is confined to 
his work and does not attack the moral character 
or professional integrity of the individual, and is 
fair and reasonable, there is no libel because there 
is no defamation of the man himself.” 

Cf. Ashford v. Evening Star Newspaper Co., 41 . 

App. D. C. 395, 402 et seq. 
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B. The entire provision in question is: “calculajed 
by the terms or manner or style of display and pb- 
viously intended to reflect injuriously upon the charac¬ 
ter or conduct of another.’’ (Emphasis suppli(‘d) 
Clearly it would not be enough even if the sticker were 
“obviously intended to reflect injuriously upon the 
character or conduct of another.” It must likewise 
be “calculated by the terms or manner or style of dis¬ 
play” to do so. Since the statute deals only with dis¬ 
play on the outside of envelopes, it is not enough tliat 
the sticker was on the outside. There must be some¬ 
thing more—something in the manner of its display. 
Nothing of the sort is present here where we are cbn- 
cerned only with a stamp with some words on it, dis¬ 
played in no ditferent manner than a Red Cross seal. 

III. A Mere Statement of the Sender’s Position With 
Respect to a Matter of Public Interest Is Hot 
Within the Spirit of the Statute. i 


This is a criminal statute, carrying a penalty of a 
fine of $5,000, imprisonment up to five years, or both. 
It would appear to be unquestionable that Congress 
was contemplating matter of a definitely evil charac|;er. 


This has been recognized by the courts: 

“ * * * * The courts must reasonably construe the 
words of the act, and not allow a hypercritical 
judgment to take advantage of the elasticity of the 
language used by Congress, necessarily so gene ral 
in its description of the oifense, by bringing within 
the act words or thoughts that are only rude, im¬ 
polite, or not in good taste according to the stand¬ 
ard of decency prescribed by the purists in lan¬ 
guage and thought.* * * *” United States v. Davis, 
38 Fed. 326, 327. 
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‘^The apparent object of Section 212 of the Crim¬ 
inal Code (18 XJ. S. C. A. Sec. 335) was to prevent 
wanton attacks upon individuals * * * (Em¬ 
phasis supplied) American Civil Liberties Union 
V. Kiely, 40 F. (2d) 451, 455; Cf. Sales v. United 
States, 258 Fed. 597, 598. 

It would seem to be beyond argument that Congress 
would not have intended a statute of this severity and 
obvious aim to embrace a statement to the effect that a 
person does not read a named chain of newspapers. 

CONCLUSION. 

It is submitted that since no reasonable or even pos¬ 
sible construction of the statute could support the ac¬ 
tion of the appellees they must be enjoined from inter¬ 
fering with the mailing of the letter presented for mail¬ 
ing by appellant. 

Respectfully submitted, 

Frederick A. Ballard 
H. Lee Boatwright 
' Attorneys for Appellant, 

912 American Securitv 
Building, Washington, 

D. C. 
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In the United States Court of Appeals 
for the District of Columbia 

OCTOBEE Tekm, 1936 

I 

No. 6895—Special Calendar 

D. N. Shoemaker^ appellant 

v. 

Vincent C. Burke, as Postmaster of WASHI^’G- 
TON, D. C., AND James A. Farley, as Postmaster 
General of the United States, appellees 

APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEES 

STATEMENT OF THE CASE 

This is an appeal from a decree of the District 
Court of the United States for the District of 
Columbia, dismissing the appdlanUs bill of cotti- 
plaint, upon appellees’ (defendants below) motion 
so to do. The bill sought to enjoin the Postmaster 
General and the Postmaster at Washington, D. ^., 
from withdrawing from the mails a letter, tendeijed 
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(1) 
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by appellant for mailing, on the envelope of which 
was affixed a sticker reading: ‘‘I don^t read 
Hearst.’^ These words were encircled by a line. 

I 

The appellant wishes to mail this and similar 
letters. These have been denied mailing privileges 
pursuant to the Postmaster General’s determina¬ 
tion that the letters come within the prohibition of 
Title 18 U. S. C., Section 335. 

QUESTION PRESENTED 

1 

The sole question raised by this appeal is whether 
the Postmaster General was clearly wrong in his 
determination that the appellant’s mail is pro¬ 
scribed bv Title 18 U. S. C., Section 335. 

STATUTORY PROVISIONS 

This act approved June 18, 1888, c. 394, 25 Stat. 
187, as amended, Title 18 U. S. C., Section 335 
provides: 

« 

All matter otherwise mailable bv law, 
upon the envelope or outside cover or 
wrapper of which, or any postal card upon 
which, any delineations, epithets, terms, or 
language of an indecent, lewd, lascivious, 
obscene, libelous, scurrilous, defamatory, or 
threatening character, or calculated by the 
terms or manner or style of display and 
obviously intended to reflect injuriously 
upon the character or conduct of another, 
may be written or printed or otherwise 
impressed or apparent, are hereby declared 
nonmailable matter, and shall not be con¬ 
veyed in the mails nor delivered from any 
post office nor by any letter carrier, and 
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shall be withdrawn from the mails imdir 
such regulations as the Postmaster Gener^ 
shall prescribe. Whoever shall knowingljy 
deposit or cause to be deposited, for maijl- 
ing or delivery, anything declared by th^s 
section to be nonmailable matter, or sh^U 
knowingly take the same or cause the sanjie 
to be taken from the mails for the purpose 
of circulating or disposing of or aiding in 
the circulation or disposition of the same, 
shall be fined not more than $5,000, or im¬ 
prisoned not more than five years, or botjb. 

The appellant’s mail falls within the class proscribed 
by Title 18, U. S. Section 335 | 

This act declares to be nonmailable, among oth(3r 
things, letters on the envelopes of which appear 
^Tibelous’’ or ‘^defamatory’’ language, or th^ 
which is calculated by the terms or manner \>r 
style of display and obviously intended to reflect 
injuriously upon the character or conduct of an¬ 
other/^ It follows, therefore, that if the stickers 
used by the appellant are interdicted by this por¬ 
tion of the statute they were properly excludi^d 
from the mails. | 

The appellant argues that the statute is directed 
against “matter of a definitely evil character.” jCn 
this the appellees acquiesce—^but what is imder- 
stood by the word “evil”? The appellant asseifs 
that the statute is criminal and, therefore, should 
be strictly construed (brief p. 9). The statute dcjes 
provide a penalty for knowingly depositing in tjhe 
mails matter declared to be nonmailable, but it aiso 
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provides, independently of any criminal feature, 
that the Postmaster General shall purge the mails 
of matter declared to be objectionable and, for this 
purpose at least, a liberal view should be allowed. 
The appellant relies upon a criminal case for his 
interpretation of the statute in question, citing 
U, S, V. Davis, 38 Fed. 326, from which there is 
quoted (brief, p. 9) one sentence removed from 
the middle of a paragraph of the court’s opinion. 
This quotation, when read with the preceding and 
subsequent sentences, is particularly interesting: 

Since the extension iy this act of former 
statutes on this subject there can he no doubt 
that that which is written on postal-cards 
must be clean and decent and wholly free 
from the objections embodied in the lan¬ 
guage which has been quoted f rom the act of 
congress. Of course the courts must reason¬ 
ably construe the words of the act, and not 
allow a h 3 rpercritical judgment to take ad¬ 
vantage of the elasticity of the language 
used by congress, necessarily so general in 
its description of the offense, by bringing 
within the act words or thoughts that are 
only rude, impolite, or not in good taste ac¬ 
cording to the standard of decency pre- 
r scribed by the purists in language and 
thought. But, on the other hand, obvious 
j indecency of thought or expression, accord- 
i ing to the common sense, should not escape 
! the' penalty of this stalule, nor that which 
I obviously is calculated and intended to re- 
I fleet injuriously upon the character or con- 

] 




duct of him who complains or is mentioned 
in the writing. And not only may the precis 
words ie weighed in determining the ques¬ 
tion, hut the tvhole context of the writing, 
and its evident spirit and tone, as they '^dis¬ 
play’’ the meaning of those words, may he 
looked to hy the court and jury, [Emphasis 
supplied.] 

The opinion continues with reference to the 
postal card involved in that case: 

Again, the writer says, ‘‘you are sharp, ah 
of you are on the beat.’’ This again may be 
“slang”, but it is calculated and obviously 
intended to reflect injuriously upon the 
character and conduct of another, [Em¬ 
phasis supplied.] 

In United States v. Bayle, 40 Fed. 664 (D. C, 
East. D. Mo. 1889), it was held to be a criminal 
violation of the statute to mail a postal card reci t¬ 
ing that the addressee owes money, and, unless 
paid, the matter would be placed with an attorne;|r. 
The court, in overruling a demurrer to the indict¬ 
ment, held that an offense was charged, notwith¬ 
standing the fact that the language was not con¬ 
demned by any clause of the statute, except thit 
prohibiting the mailing of matter of a “threaten¬ 
ing character,” and calculated * * * 

* * * intended to reflect injuriously upon tke 

character or conduct of another,^^ To the sanle 
effect is United States v. Simmons, 61 Fed. 6^10 
' (D. C. Conn. 1894), where the court held that the 
words “I see * * * you do not intend to p4.y 
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any attention to * * * your agreement”, 

I 

though not threatening, were obviously intended 
to reflect upon the character and conduct of the 
person addressed/^ See also U, S, v. Burnell, 75 
Fed. 824 (1). C. South. D. Iowa, 1896); Z7. S. v. 
Brown, 43 Fed. 135 (1890). This court, Holtz v. 
Natiofial Furniture Co., 61 App. D. C. 80, has 
held that a similar statement is not libelous. Thus 
the courts, even in criminal cases, have held that a 
statement though not libelous, may ^ We fleet in¬ 
juriously upon the character or conduct of 
another.^ ^ 

To fall within the prohibition of the statute it 
is not necessary that the words be unequivocal 
and direct in their attack upon another. Thus, in 
the case of Warren v. United States, 183 Fed. 719 
(C. C. A.), the defendant was convicted for writ¬ 
ing the following on an envelope: ‘‘$1,000.00 re¬ 
ward will be paid to any person who kidnaps Ex. 
Gov. Taylor and returns him to the Kentucky 
authorities.” In affirming the conviction the 
court said, with reference to the meaning of these 
words, that the “common understanding of men 
has its place in law as in the other affairs of life, 
and according to it the accused plainly asserted 

I 

that Mr. Taylor was charged with crime and was a 
fugitive from justice from the State of Kentucky.” 

I 

Are the stickers used by the appellant “calcu¬ 
lated by the terms or manner or style of display 

I 

and obviously intended to reflect injuriously upon 
the character of another”? It is axiomatic that 


one intends the natural and probable consequencejs 
of his acts, and hence, if the natural and probable 

I 

consequence of placing this sticker on the enveloj^e 
would, because of its terms or manner or stvle c(f 
display, ‘‘reflect injuriously upon the character 
and conduct of another”, it follows that the ap¬ 
pellant intended so to do. It is conceded (R. 2|), 
that the appellant intended to have this sticker 
on the envelope when offered for mailing, and, 
consequently, the only remaining inquiry [is 
whether the sticker is “calculated by the terms jor 
manner or style of display * * * to reflect 

injuriously upon the character and conduct of 
another.” 

In the case of Sardy v. Goldman, Postmaster, 
New York City (Equity 82209, D. C., South. D.|of 
N. Y., 1936), a suit brought to enjoin the Pdst- 
master from excluding envelopes on which Ap¬ 
peared stickers reading: “I don’t read Hearsjt”, 
below which in much smaller print appeared: 
“The League Against Yellow Journalism”, Ju^ge 
Coxe, in dismissing the suit, said in an unreporjted 
memorandum opinion: I 

On the merits I do not doubt that Ithe 
excluding decision was well within the 
statutory authority of the Department (18 
U. S. C., Sec. 335; Postal Laws and Regula¬ 
tions of 1932, Sec. 599). The sticker 
shown by the moving papers in the forija in 
which it is presented not only suggest^ to 
but admonishes the public generally ncjt to 
read the particular newspapers invojlved 
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because they constituted ‘^yellow journal¬ 
ism.’' 

And in the same fashion the sticker in the instant 
case admonishes the public generally not to 
read the particular newspaper involved * * 

The further words, ‘‘The League Against Yellow 
Journalism”, appearing on the sticker in the 
Sardy case, and construed by Judge Coxe to im¬ 
ply that the Hearst papers constituted “yellow 
journalism”, have been deleted by the appellant 
in this case. The reason for the admonition 
offered by the present sticker is left to the specu¬ 
lation of those reading it, thus, if anything, mak¬ 
ing the attack on the Hearst papers the more 
injurious and vicious. 

The statute was designed to protect persons in their 
business, profession, or trade, as well as in their 
individual capacity 

The appellant asserts (brief, page 6), that the 
words in question refer “to a well known chain 
of newspapers” and “such being the case, there is 
here at most a reflection upon a business which 
is not within the purview” of the statute.” In sup¬ 
port of this, appellant cites American Civil Lib¬ 
erties Union v. Kiely, 40 F. (2d) 451. In that 
case the Postmaster General excluded from the 
mails certain letters on the envelopes of which 
appeared words ridiculing the State of California 
and its administration of justice. The court held 
that the mail had been improperly withdrawn by 
the Post Office Department, assigning as its rea- 
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son, that a state can not be libeled or defame^. 
The appellant quotes a few isolated sentences frojn 
this opinion, removed from their context, arjd 
seizes upon them to support his assertion that 
the statute was not designed to protect a ^‘busi¬ 
ness,” but only “individual persons.” The most 
cursory examination of this case will indicate that 
it does not support the contention of the defend¬ 
ant, and it is hardly necessary to cite authorities 
to prove that a person in his business, profession 
or trade may be the object of a defamatio 
Washington Post Co, v. 0 ^Donnell, 43 App. D. 
215; Marino v. DiMarco, 41 App. D. C. 76. 

Mail matter otherwise condemned by the statute is not 
justified because allegedly within the realm of fair 
comment on a matter of public interest 

The appellant attempts to justify his use of tlie 
sticker by asserting that, “even if it could be sajid 
that there was any charge implicit in the statemejit 
in question, it would nevertheless appear to fall 
within the realm of ‘fair comment’ on a matter |)f 
public interest ” (Brief, p. 8). However, to justify 
on this ground, the mailing of matter which is 
otherwise proscribed by statute would require tlie 
Post Office Department to set itself up as a jiK^i- 
cial tribunal to pass upon the validity and suffi¬ 
ciency of a defense. Such was not the intent of 
Congress as construed by the body charged with the 
enforcement of the statute and as interpreted py 
the courts. In Warren v. tJ, S,, Supra, the court, 
speakihg of the words used by the defendant, said: 
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It needs no discussion to show that such 
a charge is calculated to reflect injuriously 
upon one^s character and conduct. And, as 
a prosecution under the statute does not pro¬ 
ceed as one for libel, it is immaterial whether 
the ohjectioiiable langvxige be true or false, 
or whether the accused was actuated by pub¬ 
lic spirit or private malice. The exterior 
surface of mail matter is not a lawful place 
for its publication. [Emphasis supplied.] 

This view was adopted in the case of American Civil 
Liberties TJyiion v. Kiely, Supra, citing the War¬ 
ren case. 

The Postmaster GeneraFs determination that certain 
matter is nonmailable requires the use of judgment 
and discretion and is, therefore, conclusive unless 
clearly wrong 

The power vested in Congress to establish post 
offices and post roads embraces the regulations of 
the entire postal system of the country, and under 
it Congress can designate what may be carried and 
what excluded. Ex. parte Jackson, 96 TJ. S. 727. 

Congress has directed the Postmaster General to 
withdraw from the mails that which is condemned 
by Title 18, U. S. C., Sec. 335. The obligation of his 
oath obliges him to execute the provisions of this 
act, and the performance of that duty necessarily 
involves the exercise of judgment and discretion. 
Massey Publishing Go. v. Patten, 246 Fed. 24 
(C. C. A. 1917). 

In Bates and Guild Co. v. Payne, 194 U. S. 106, 
it was sought to compel the Postmaster General 
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to transmit through the mails, as second cl^ss 
matter, a publication alleged to be a periodijjal. 
The bill was discharged, Mr. Justice Brown,jin 
writing for the court, said: 

Where Congress has committed to the 
head of a department certain duties re¬ 
quiring the exercising of judgment and 
discretion, his action thereon, whether it 
involve questions of law or fact, will hot 
be reviewed by the courts unless he ^as 
exceeded his authority or this court shojild 
be of opinion that his action was clearly 
wrong. 

Again he says: 

The rule upon this subject may be sum¬ 
marized as follows: That where the de¬ 
cision of questions of fact is committed by 
Congress to the judgment and discretion of 
the head of a department, his decision 
thereon is conclusive, and that even upon 
mixed questions of law and fact, or of law 
alone his action will carry with it a strong 
presumption of its correctness and ihe 
courts will not ordinarily review it, al¬ 
though they may have the power, and vdll 
occasionally exercises the right of so doijag. 

The opinion concludes: 

While, as already observed, the decision 
(that decided by the Postmaster General) 
is one of doubt, we think the decision of the 
Postmaster General, who is vested by Con¬ 
gress with the power to exercise his ju^g- 
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ment and discretion in the matter, should be 
accepted as final. 

In Smith v. Hitchcock, 226 U. S. 53, a bill was 
filed to restrain the Postmaster General from 
denying second-class mailing privileges to the 
plaintiffs. The bill alleged that the publications 
concerned were periodicals within the meaning 
of an act of Congress according to such matters 
second-class mailing privilege. The Postmaster 
General had decided that the publication was not 
a ‘^periodical.” Mr. Justice Holmes, speaking 
for the court, said: 

Thus a question of law is raised, al¬ 
though as suggested in Bates and Guild 
Co. :v. Payne, 194 U. S. 106, 108, we should 
not interfere with the decision of the Post¬ 
master General unless clearly of opinion 
that it was wrong. * * * We have no 
such clear opinion * * *. 

CONCLUSION 

For the foregoing reasons, it is respectfully 
submitted that the action of the Postmaster Gen¬ 
eral and the Postmaster at Washington was not 
clearly wrong and, therefore, the decree of the 
court below, dismissing appellant’s bill of com¬ 
plaint, should be afi&rmed. 

i Leslie C. Garnett, 

! United States Attorney. 

Howard JBoyd, 

Assistant United States Attorney, 

Attorneys for Appellees. 
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